This paper is devoted to the issue of judicial protection in case of (or against) administrative silence (inactivity) and its effectiveness on the case study of the Czech Republic. The aim of judicial protection against administrative silence is to help solving or terminating administrative silence quickly, otherwise, an imaginary vicious circle is created. The purpose of the paper is to verify whether judicial protection is indeed effective by surveying the related legislation and court practice (especially the length of proceedings) dealing with the so-called inactivity. The methods of analysis applied are normative analysis, literature review, statistical analysis of decision-making activities of courts and deduction. Our findings establish that due to the excessive length of court proceedings and incomprehensible legal regulation it is difficult to view the judicial protection against administrative silence as being a speedy and effective instrument of remediation of inactivity on the part of administrative authorities. The results can serve as a ground to compare the situation with other similar countries and to exchange best practices.
ple of the Czech Republic. The basic aim of judicial protection against inactivity is to solve public administration inactivity quickly and effectively. The main purpose of this article is to verify whether the judicial protection against administrative silence can be seen from the point of view of person affected by the silence as a protection, which is provided quickly, clearly and effectively. Therefore we analyze the related legislation and court practice with an emphasis on analysis of the length of the court proceedings in cases of so-called inactivity action, which is the most important judicial mean of protection against public administration inactivity. We also focus on the theoretical context of the administrative inactivity, historical context and partly on remedies against administrative silence provided by public administration itself. The methods of analysis of legal requirements of national legislation, normative analysis, literature review, deduction and statistical analysis were used to create this paper.
2 Public administration as an activity...
Public administration tends to traditionally (in the central European interpretation) be perceived as a dual phenomenon. The said duality includes an organizational (static) and material (dynamic) element of public administration.1 Both aspects are closely interconnected with one another. The existence of public administration would lack a purpose without content, and such content is activity.
Public administration can be perceived as a purposely built organizational structure, the function of which is to provide for the exercise of public authority and administration.2 Public administration is based upon activity and its potential inactivity basically negates the said defining feature. However, here we do not mean cases of legitimate self-restriction in the acting of public administration, but rather, a breach of the obligation to apply prescribed procedures, within a certain (reasonable) time (Skulová et al., 2017, p. 248) .
We base this reasoning upon the well-known thesis of E. Forsthoff, according to which public administration can indeed be described, but it cannot be clearly and completely defined. We will not attempt a more detailed definition of public administration as an activity either. We thus base this work upon the fact that public administration consists in the intentional and purposeful administrating of public matters and the achievement of public objectives, in the public interest, whereby it is carried out primarily by public entities and with the application of public authority methods and means.
Public administration is created in order to function and be active wherever its activity is expected. We should add that this must be activity that is not random, but rather, it must be of a long-term and continual nature, whereby we get to the essence of the legitimate expectations3 and the predictability of public administration.4 Any inactivity thus also has such negative connotations, i.e it can establish legitimate expectations in situations, where public administration should be active.
The said facts about functioning and active public administration reflect the expectations of society in regard to the fulfillment of goals, tasks and functions of public administration. That also finds its expression in the legal anchoring of the means of protection of the rights of individuals, but also the protection of the public interest in the fulfillment of the said tasks and functions. For the indicated reasons, a relatively broad palette of individual means has been created by which individuals can demand the protection of their rights in the event that these have been negatively encroached upon through the activity, or through the inactivity, of public administration.5
Public administration, thanks to its broadly perceived subject matter, which is public matters, is expressed outwardly in certain typical forms, which, however, are growing broader in the course of time and through the development of public administration. It is characteristic for the predominating part of central European theory that a significant portion of its attention is comprised of so-called forms of activities, otherwise known (through foreign languages) as formy działenia6or Handlungsformen. The central European doctrine historically defines public administration as an activity through detailed concretization and analysis of forms in which, specifically, the activity of public administration is carried out. However, for the purposes of this article, we will not characterize them any more broadly. We will merely add that, through them, public administration impacts upon the daily life of persons, for example, by issuing (secondary) legal regulations, making decisions on rights and obligations, taking de facto actions -orders ordirect interventions, issuing measures of a general nature, or entering into public contracts. These indicated forms, or their definition, are key not only in terms of activity and setting a procedural framework for the realization thereof, but also in the case of inactivity. The individual means of protection against inactivity offered legal order can be applied according to what the specific case of inactivity is, or in what procedural form the inactivity occurred. Understandably, this also applies to cases of court 3 The case law has, in regard to inactivity and predictability, expressly stated that legitimate expectations are established not only by the activity of public administration, but also by its inactivity. According to the extended branch of the Supreme Administrative Court (compare the resolution dated 21 July 2009, file no. 6 Ads 88/2006 Ads 88/ -132, no. 1915 Ads 88/ /2009 Coll. of the
Supreme Administrative Court) "administrative practice establishing a legitimate expectation is constant, cohesive and long-term activity (or potentially also inactivity) on the part of bodies of public administration that repeatedly confirms a certain interpretation and application of legal regulations. The administrative authority is bound by such practice. It can be changed if the change is made going forward, affected entities have the option of acquainting themselves with it, and it
is duly justified by serious circumstances.". 4 In terms of the legal aspect, these principles are expressly grounded in § 2 (4) of Act No. 500/2004 Coll., the Code of Administrative Procedure, as amended (hereinafter the "Code of Administrative Procedure"). 5 More comprehensively in regard to (not only) this issue from the Czech environment, compare Skulová, Potěšil, et al, 2017. 6 In regard to this issue, comprehensively in the Polish doctrine, see Błaś, Boć, Stahl, Ziemski, 2013. Soňa Skulová, Lukáš Potěšil, David Hejč, Radislav Bražina protection against inactivity, which is not of one universal protective nature designed for all the forms of public administration acitvity.
At the start of the 20 th century, J. Pražák defined (public) administration as "activity sustained with the lasting purpose of managing whichever matters" (Pražák, 1905, p. 1) . It must be noted that this definition from the year 1905 is, even currently, still being presented and remains unsurpassed. In 1907, J. Hoetzel spoke of police activity and stated that public administration consists in "positive care for the welfare and common good of the population (Wohlfahrtpolizei)" (Hoetzel, 1907, p. 4) . It is evident from that which is indicated that public administration was and continues to be based upon intentional and continual activity, whereby such activity is to have a positive quality.
That historical era provides us with the perhaps relatively interesting finding that the theory of that time basically did not concern itself with the issue of the inactivity of public administration. The legal regulations of that time did not contain as many instruments of protection against inactivity as there are today, either. However, undoubtedly, public administration did see inactivity a hundred or more years ago. Nevertheless, is it not precisely the multitude of various means against inactivity that we know today that is paradoxically one of the reasons for which inactivity does nevertheless occur? Does the knowledge of the existence of the multitude of correctional means not lead to a situation where inactivity can be looked at more benevolently, because when it does occur, it can be remedied just as any other shortcoming? And, ultimately, in the case of an absence of means of protection against inactivity in this historical era, the situation of inactivity was more burdensome, and for that reason it was also more exceptional, because the inactive administrative authority could not rely on such means.7
During the period of socialist state administration after World War Two, the attention of theory and legal regulations was not focused on inactivity either. The possible inactivity of state administration could have, at that time, been intentionally applied as an instrument against persons who were inconvenient to the regime of the time. It thus follows that the means of protection against inactivity on the public administration level were basically absent.8
In terms of the focus of this article, it must be noted that even judicial protection against inactivity on the part of public administration was excluded for a long time. The original Austrian9 administrative justice and then the adopted 7 However, it is necessary to mention the difference in the conditions and requirements in regard to the exercise of public administration in modern society, where inactivity need not, by far, be rooted only in a passive approach on the part of the administrative bodies, but also in the intricacy of the conditions, including the relevant legal regulations, and the complexity of the expected result of activity, and the demanding nature of the process that is to lead to it. 8 And this was until 1968, when the legal regulation of protection against inactivity on the part of public administration was set out (but in only a very general and brief manner) in § 50 of the then- Czechoslovak10 administrative justice did allow for judicial protection, but exclusively against a (already issued) decision.11
This negative situation basically lasted until 31 December 2002, because the Code of Administrative Justice came into effect on 1 January 2003. Nevertheless, in the 1990s, this explicit lack of legal regulation of judicial protection against inactivity to a certain extent was compensated for by the Constitutional Court, which subordinated it under the category of an "other encroachment" upon the rights of an individual, which we will address further in the text below.
… and inactivity of public administration
As much as inactivity on the part of public administration is not an isolated phenomenon in today's Czech Republic, it is astonishing that it is basically on the periphery of the interests of theory. As a monograph, the issue of inactivity was addressed by K. Frumarová in 2012,12 while a relatively representative anthology from a conference focusing on inactivity on the part of public administration comes from the same time period.13 If we disregard textbooks,14 the attention of theory is not focused on the issue of inactivity as such or attempts at preventing it or a comprehensive approach in dealing with it. Theory tends to rather focus on the separate individual means or instruments of protection against inactivity, specifically those that the law allows to be utilized in cases where inactivity has already occurred, and thus an instrumental approach rather tends to be applied. These are ex post means, although we can also find several means of a preventive nature, such as the setting of (general or entirely specific) deadlines for the issuance of a decision,15 the setting of a deadline for the termination of liability for a minor offences,16 or the fiction17 of (a positive or negative) decision.18
Despite the fact that inactivity is perceived as negative, "it can, in cases specified by the law, have the same legal consequences as activity on the part of public administration would have" (Frumarová, 2012, p. 34) . Inactivity can present with not only a negative aspect, but also a constitutive aspect. In view of that, for example, the Polish administrativist J. Starościak posed the question of whether inactivity may perhaps be a peculiar form of activity on the part of public administration. Inactivity on the part of public administration is a relatively complicated phenomenon and cannot be perceived as only negative without further examination. In many cases, inactivity can have positive effects for the addressees of public administration, both in terms of a lack of punishment of the perpetrator of a minor offence, as well as the acquisition of a certain right or at least the acquisition of the belief that public administration will tolerate or put up with a certain situation.
Inactivity can be generally divided up, according to its expression, into delays, which is a less serious form of inactivity19 and absolute inactivity.
The first of these is when there are delays in proceedings that are currently under way (already commenced) and have not yet been concluded. An administrative authority is dilatory within the proceedings. It does act, but with long intervals in time. The case law20 shows that unreasonable and impractical acts by an administrative authority, for example, with the goal of intentionally drawing out the proceedings, can be characterized as inactivity. Redundant acts that do not reasonably and practically lead to the achievement of the purpose, primarily to the ascertainment of the facts of the case significant for the matter, can also be assessed as inactivity.
A specific category is comprised of cases where an administrative authority is obligated to conduct a certain proceeding, but already delays its commence- A clearly negative feature of inactivity on the part of public administration is illegal inactivity, i.e. cases where there is no (positive or negative) consequence linked with inactivity and inactivity delays a certain resolution, or does not bring one about.. In a small number of cases, a delayed decision on the part of public administration is often perceived in the same way as a negative decision, or a decision with a result that is unfavorable for its addressee.
Undoubtedly, illegal inactivity is an example of so-called maladministration and a circumstance that can play a negative role in the perception and evaluation of public administration.22 The requirement of the timely handling of the matter, or the handling of the matter within a reasonable period of time, is a part of the right to fair procedure in the broadest possible sense within its constitutional or European context.
Public administration operates within time and the time factor is reflected in it very strongly. Often, even a justifiable and necessary procedure by the administrative authority (within the scope of procuring underlying documents, the assessment thereof and the showing of evidence), which requires a certain period of time, is perceived negatively by affected parties.
In a number of areas, public administration is not and cannot be a machine for the speedy resolution of individual cases and issuance of decisions. Public administration often deals with cases that are extremely complicated;23 cases in which there is a conflict between various interests, or cases that require a certain period of time due to their nature. Often, it is necessary to patiently consider the individual interests and to protect and promote the public interest. Therefore, we believe that even the application of elements of com- puterization and so-called e-government will never completely eliminate as certain delay between a request and its handling. However, it can effectively contribute to such delay being truly minimal and purposeful.
However, the key issue is the fact that regardless of whether inactivity consists in objective or subjective reasons on the part of public administration, its negative consequences cannot be passed on to affected persons.24 For that matter, that is also reflected in the regulation of the basis of liability for harm caused through inactivity. Such liability is of an absolute nature and cannot be relieved of in any way.25
Role of judical protection against inactivity
It is relatively paradoxical that the majority of means against inactivity -the administrative authority is entitled to take ex officio several types of actions against inactivity of subordinate administrative body26 -rest once again in the hands of public administration, compared to those offered by judicial control (see details below). That can raise a question regarding the effectiveness of such a legal construction, although its origins were apparently based upon an attempt at finding a speedy, accessible and thus effective solution.
In this article, we address the means of judicial protection against inactivity on the part of public administration, i.e. those instruments that are available to the courts, rather than public administration.27 This in itself brings about the fundamental question regarding the effectiveness of these means, as the realization thereof outside of the scope of public administration gives rise to an expectation of a speedy, unbiased and objective approach. Europe (2004) 20 on judicial review of administrative acts, the system of judicial review of administrative acts, or the category of administrative acts being thus reviewed, should also include cases where an administrative act was refused or neglected to be issued (see letter A item 1 and letter B item 1).
We put some general remarks or even expectations that are connected with the judicial protection. If we seek judicial protection it means that inactivity still continues. What does it mean for the courts and their solution? Judicial protection represents subsequent and ultima ratio measure. Therefore shall be effective and helpful. Is that such the practice? Inactivity is examined not by the administrative bodies, but by the (independent) court. Therefore shall be helpful. What is the reality? And the last remark is about (in)comprehensibility of the legal regulation.
The fact that protection against inactivity on the part of public administration is also entrusted to the (administrative) courts in the Czech Republic is one of the prime examples of a system of mutual checks between the individual branches of public authority. In the given regard, inactivity on the part of public administration and the executive branch is subjected to checks by the (independent) judicial branch. That brings with it both a possible tension between the executive branch and the judicial branch, as well as the risk of excessive judicial activism, or, on the contrary, an excessively cautious or reserved approach by the courts.
Although judicial checks in regard to public administration in the Czech Republic tend to be identified as being of an activist nature,28 there is a tendency to forget that a judicial proceeding is always commenced upon the petition of an affected party seeking for the court to provide it with protection of its individual rights that have been encroached upon by public administration.29
In the case of inactivity and judicial protection against it, the situation is simpler to a great extent, as the courts "merely" assess whether the contested situation bears the signs of inactivity or not. They do not deal with the matter itself directly. The courts do not determine how the matter is to be decided, but rather, "merely" that a decision is to be made in the matter.
We have already indicated that judicial protection against inactivity in the Czech Republic is being carried out by the administrative judiciary, specifically from 1 January 2003, when the Code of Administrative Justice came into effect.30
Nevertheless, thanks to the constitutional rooting of the requirement for the handling of matters without undue delays as set out in Art. 38 (1) of the Charter of Fundamental Rights and Freedoms, during the time prior to the Code of Administrative Justice coming into effect and the establishment of a full administrative judiciary, the role of judicial protection was carried out (as the first and simultaneously last judicial authority) by the Constitutional Court. 5 Protection against inactivity on the part of public administration before the administrative courts
Proceedings on so-called inactivity actions are a special type of proceeding, which is carried out within administrative justice. A so-called inactivity action (along with a so-called action for encroachment/intervention)32 plays the role of a means of protection of rights in cases where the protection of a right cannot be sought (directly) in proceedings on an action against the decision of the administrative authority, which is precisely the case of inactivity. Therefore, by definition, it does not apply to the review of an act that has already been issued33 or of an encroachment/intervention that has already occurred.
Administrative justice and the protection provided therein are conceived upon the principle of subsidiarity.34 Administrative justice has its place only in cases when the means offered by the legal regulations governing the procedural steps before administrative authorities can no longer be utilized. A pre-condition for the admissibility of an action for protection against inactivity on the part of an administrative authority is thus the previous and ineffective (unsuccessful) exhaustion of means for protection against inactivity on the part of an administrative authority.35
An action can only be filed after the relevant (predominantly superior) administrative authority assesses the utilized means of protection against inactivity and makes a decision on it. Protection through the filing of a so-called inactivity action has its limits given directly within the legal regulations. It does not apply in regard to all possible inactivity on the part of public administration. 35 However, it is not possible to assert a means of protection against inactivity within proceedings before administrative authorities and then immediately submit an action with the courts without waiting to see how the administrative authorities deal with it. In such a case, the requirement of the previous ineffective exhaustion of means of protection would not have been fulfilled and the condition for proceedings on such an action would not be fulfilled either.
On the contrary, it is limited to inactivity in the issuance of (1.) decisions on the substance of the matter36 or (2.) certifications.37
Likewise, an action cannot be filed in those cases where the administrative authority has in fact not issued the requested decision, but as a result of the fulfillment of the conditions set out by a special law, a fiction has been created that a decision of a certain content (positive or negative) has been issued. Likewise, grounds for the action are not given in cases where inactivity is linked with another legal consequence than the fiction of a decision.
The defendant is the administrative authority that is being inactive, according to the action, despite having an obligation to issue a decision or certification.38 It is not the administrative authority that assessed the means of protection against inactivity (predominantly the superior/appellate administrative authority), but rather, specifically the inactive administrative authority itself.
The deadline for the filing of the action is not set in regard to the entire duration of inactivity on the part of the administrative body, but rather, it is limited to a period of 1 year. If the action is filed after the elapse of such deadline, the court rejects the belatedly filed action. By definition, the deadline for the filing of the action is a procedural deadline and failing to comply with it cannot be excused.39
36 The so-called inactivity action can only be asserted in a situation of inactivity in regard to the issuance of a decision that is to establish, change, cancel or bindingly determine a right or obligation and which is simultaneously capable of depriving a party to the proceedings of his/ her rights. If an administrative authority is in delay in issuing an act that does not satisfy such requirements, it is not within the powers of the courts operating within administrative justice to provide judicial protection against such "inactivity". Therefore, one cannot successfully demand, in this type of action proceedings, the issuance of a procedural decision, such as a resolution by which the issue of participation in the proceedings is dealt with, or a decision on an objection of bias. Neither is it possible to demand the declaration of an obligation for an administrative authority to generally continue in proceedings. In this type of proceeding, the courts cannot deal with possible inactivity in delivering decisions that have already been issued or delays in forwarding (not forwarding) a file, either, nor can anyone demand the commencement of proceedings ex officio (for example, in regard to a non-entitlement extraordinary remedial measure). 37 This must be real certification. The difference between a certification and a (declaratory) decision consists in the fact that in the case of a certification, it is not dealing with a disputed issue, whereas in the case of a declaratory decision it is. A further difference is seen in the fact of whether it is an act falling within the factual level (an act officially confirming certain facts) or on a normative/legal level (an act bindingly determining that a certain person does or does not have specific rights or obligations). The possibility of judicial protection pertains exclusively to inactivity on the part of an administrative authority in the issuance of a certification, as an identified type of a so-called other act issued within the regime of Part Four of the Code of Administrative Procedure. We should also note that even in the case of inactivity in the issuance of a certification, the requirement of the previous ineffectual exhaustion of the means of protection against inactivity applies. 38 § 79 of Code of Administrative Justice. 39 When determining the commencement of a deadline for the submission of an action, there are two options to base this upon. According to the first of these, an action can be filed no later than within one year after the date on which, in the matter in which the plaintiff is seeking protection, the deadline prescribed by a special law for the issuance of the decision or certification elapsed without success. The second case is a situation in which a special law does not prescribe a deadline for the issuance of a decision on the substance of the matter or of a certification. In such a case, the deadline for the filing of an action commences on the date following after the last act was taken by the plaintiff in regard to the administrative authority or by the administrative authority against the plaintiff. The key issue is not when such last act was taken, but rather, when it entered into the disposition/knowledge of the plaintiff (e.g. when it was notified/delivered to the plaintiff). Such "last act" is, at the same Soňa Skulová, Lukáš Potěšil, David Hejč, Radislav Bražina The courts hear and make decisions on actions against inactivity on the part of an administrative authority as a priority.40 Possible delays and lags within the scope of court proceedings on actions for protection against inactivity on the part of an administrative authority have significant consequences and understandably decrease the effectiveness of such a means of judicial protection. The case law also states that the purpose of judicial protection is in fact achieved when the inactive administrative authority issues a decision or certification.41
The court, when making a decision on a submitted so-called inactivity action, makes the decision on the basis of the facts of the situation ascertained as of the date of its decision. The court first examines, as of the moment of its decision-making, whether the inactivity of the administrative authority exists (i.e. whether it is continuing). The court is obligated to ascertain whether the administrative authority has perhaps issued a decision on the substance of the matter or a certification after the filing of the action. That means that the inactivity of the administrative authority must exist both as of the moment when the action is filed, and also as of the date of the court's decision.
If a so-called inactivity action is found to be justified, the court imposes upon the defendant administrative authority, with its judgment, the obligation to issue a decision or certification within a reasonable period of time. When setting the deadline, the court should duly take into consideration the subject matter of the proceeding, the complexity of the matter, the number and nature of the parties to the proceedings, as well as the phase in which the proceeding is. The judgment of the court does not preconceive the result of the proceeding or the content of the decision or certification in any way. The court therefore imposes only the obligation to issue a decision or certification within the prescribed deadline.42
If the court ascertains that the administrative authority had indeed been inactive at the time when the action was filed, but, nevertheless, that it is no longer time, to be of a certain quality, and, as follows from the conclusions in the case law (see For example, it includes a petition for the commencement of proceedings, a statement in regard to documents underlying a decision prior to its issuance, an appeal against a decision, a summons for the relevant party to the proceedings to take part in a hearing, the delivery of a decision, a notification of appeal submitted by other parties to the proceedings. On the other hand, the last act within the meaning of this provision cannot be considered to include a reminder or statement by the administrative authority that it does not intend to proceed in the matter any further. Ans 8/2009-62. 42 A somewhat specific situation is one in connection with inactivity on the part of an administrative authority in the issuance of a certification. The question arises of whether the court should merely impose upon the administrative authority the obligation to assess whether it will issue the certification or not, or whether the decision of the court will be more specific in such a case. inactive as of the date of the court's decision and such situation has passed, this constitutes grounds for the action to be rejected due to being unfounded. That also applies in cases when the plaintiff had not (yet) been informed of the subsequent issuance of a decision or certification, or had already been notified of the decision or certification and had despite this not withdrawn the action.
It is necessary to note that the court is not entitled, within the scope of such proceedings, to declare inactivity that has already passed.43
We should add that if the inactive administrative authority does not agree with the judgment of the court by which it has been imposed with the obligation to issue a decision or certification, it can utilize a cassation complaint to the Supreme Administrative Court. The case law has clearly stated that the filing of a cassation complaint does not automatically mean the suspension of the effects of the contested court decision, and it is often in fact otherwise, including due to purely technical reasons, when the file documents are located elsewhere than with the administrative authority.44
These preliminary and fundamental limiting circumstances tend to be against effectiveness of judicial protection against inactivity. Nevertheless, this type of proceeding does not constitute a complete exhaustion of the possibilities of judicial protection against inactivity.
According to the conclusions in the case law,45 which we fully agree with, it is necessary to consider different or "residual" inactivity on the part of an administrative authority than that which is stated above as a so-called encroachment/intervention.46 This action is connected with (not only)47 unlawful inactivity consisting in not performing some act other than a decision or a certification. A so-called encroachment/intervention action is subsidiary in nature and covers the residual activity of the public administration, which is not covered by the action against the decision and the inactivity action. The action 43 The inactivity declaration on the basis of inactivity action is not possible, due to fact that the court decides on the basis of circumstances existing at the time of its decision. The court can declare such inactivity only on the basis of a so-called encroachment/intervention action, whereby it determines with its judgment that the encroachment/intervention consisting in inactivity was unlawful. If the action was dismissed because the administrative authority has taken a decision in the meantime, the applicant must for inactivity declaration bring an encroachment/intervention action. In that regard, it would be appropriate to consider amending the law that the courts may, in the event of an action against inaction, declare that the administrative authorities were inactive. Such a judgment could then serve to fairly rapid compensation to the parties, whom was caused harm by inaction. 47 The encroachment/intervention action is of generally subsidiary nature and covers all activities of the public administration which are capable of interfering with the rights of the addressees of the public administration and it is not appropriate to file an action against the decision or inactivity action. The scope of encroachment/intervention action is therefore very broad and its use in the field of protection against inaction is just one of many possible uses. In this paper we are concentrating only on inactivity issues. must be filled within two months of the date on which the plaintiff learned about the unlawful interference and at the latest an action may be brought within two years of the date on which the case occurred.48
An example of the said other inactivity is a failure to make an entry in the Real Estate Register by the Cadastral Authority. An action against inactivity cannot be filed against the failure to make the said entry, as this is not an obligation to issue a decision or certification. Protection against such inactivity is thus provided precisely by way of an encroachment/intervention action.49 An encroachment/intervention action can be for purposes of this paper characterized in a simplified manner as a defence against other forms of activity on the part of public administration excepting issuing a decision or a certification.
On the contrary, a so-called encroachment/intervention action or other action before an administrative court cannot be used as a defense against inactivity consisting in the non-issuance of a normative administrative act, first and foremost due to the fact that judicial checks of the regulation-making of bodies of public administration are not within the powers of the administrative courts, but rather, only within the powers of the Constitutional Court. Nevertheless, protection against legislative inactivity cannot be sought even before the Constitutional Court.50 An exceptional case in which the Constitutional Court declared unconstitutional inactivity on the part of the legislature was the long-term inactivity of the Parliament consisting in a failure to pass a special legal regulation defining cases in which a lessor is entitled to unilaterally increase rent (the issue of rent regulation),51 or the long-term inactivity of the Parliament consisting in a failure to pass a special legal regulation that would settle historical assets of churches and religious societies that had been seized by the state (the issue of church restitutions).52
Effectiveness of so-called inactivity action and its positive and negative aspects
The legal regulations on so-called inactivity actions are relatively brief and do not show a greater degree of formalization than that which is absolutely nec- essary in order for the court to be able to assess the action and make a decision on it. A certain preliminary limit can be the statutory obligation to pay a court fee53 for a so-called inactivity action. Nevertheless, the legal regulations enable a partial or complete exemption from such fee obligation and also enable the plaintiff to request a representative to be appointed at the expense of the state.54 The plaintiff does not have to be represented by an attorney in the proceedings and can draw the action up and file it him/herself, whereby the court shall be of assistance to the plaintiff in eliminating any deficiencies in the action.
However, it is up to the plaintiff to assess by him/herself as to whether the contested inactivity on the part of the administrative authority in his/her matter can be classified as falling under a so-called inactivity or a so-called encroachment/intervention action, which we do not find very comprehensible in regard to non-lawyers who are seeking the provision of protection by the court. Another significant circumstance is the fact that the plaintiff can turn to the court only after he/she has previously unsuccessfully exhausted all appropriate remedial actions before an administrative authority, and also that he/she has to file the action within the prescribed deadline.
Regardless of the indicated positive and negative aspects, the effectiveness of a so-called inactivity action55 as a means of judicial protection against inactivity on the part of an administrative authority appears to be low.
The basic fact is that prior to the utilization of a so-called inactivity action, the means of protection against inactivity within the scope of the public administration system must be exhausted. That is, in our opinion, certainly a proper condition, but only if public administration truly wishes to decide the matter as soon as possible. In such a situation, means within the environment thereof may already be effective, and an action is thus actually superfluous. A so-called inactivity action can, in the given regard, fulfill the function of a coercive force that fulfills its function if an inactive administrative authority ceases to be inactive.
Nevertheless, if public administration is inactive intentionally, the utilization of these means will delay the whole matter even more. True rectification can only be brought about by the administrative court.56 As the court can order the administrative authority to make a decision within a certain deadline, an inactivity action appears at first glance to be a very effective means of forcing inactive administrative authorities to issue a decision. Nevertheless, the option of an inactive administrative authority to file a cassation complaint with the Supreme Administrative Court can ultimately result in the whole matter 53 In the amount of CZK 2,000 according to Act No. 549/1991 Coll., on Court Fees, as amended. 54 See § 35 of the Code of Administrative Justice. 55 Primarily in terms of the speed of the whole "process", from the utilization of remedial measures within the system of administrative authorities, up to the issuance of a judgment determining the deadline for the issuance of a decision, or for the issuance of the administrative decision itself. 56 Here, we disregard the possibility of the administrative authority ignoring the obligation imposed by the court, although even such an approach can be seen within the Czech Republic.
being protracted even more, although a cassation complaint is an extraordinary remedial measure and does not have a suspensive effect under law.
By using statistical analysis we researched into complex data collected by the Ministry of Justice on court's decision-making activities, which include information on the average duration of court proceedings, the number of individual types of actions and the outcome of court proceedings according to the type of sentence of the resulting decision. These data were the basis of our considerations about suitability, respectively effectiveness, of the current judicial protection against the inactivity of public administration. Unfortunately, a conclusion regarding the possible effectiveness of a so-called inactivity action collides with data obtained in regard to the average duration of proceedings before the courts, and these then cast this instrument in a not very flattering light overall. This proceeding, although its duration has progressively decreased by up to one half as compared to 2006, its average duration in 2017 was 188 days, even despite the fact that these are priority matters. If we also add to this duration the time that it took to assert the means against inactivity within the public administration system, we reach the conclusion that the court will issue a judgment, in the case of a justified action, after, on average, approximately 9 months from the moment when the party to the proceedings started to seek protection against inactivity. Furthermore, we must also add to such period of time a further time period, which the administrative court must impose upon the administrative authority in which it must make the actual decision. The whole procedure up to the issuance of a decision can, in total, add up to a duration of over a year. If we add to this also the fact that the administrative authority was inactive prior to the commencement of the whole "procedure", the entire system, in terms of the addressee, is not very affable. If a cassation complaint was to be filed, that should not change anything in the matter, but practice has shown that the filing of a cassation complaint can be a means of delay.
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It should be noted that action against inactivity represents on average about 6 %58 of total amount of cases (solved) in administrative justice.59 These data confirm that the inactivity action is rather the marginal agenda of the regional courts and their amount is relatively steady. The more surprising is the fact that, despite the fact that the agenda is not too frequent, the average length of such proceedings is relatively long, although it is an agenda to be dealt with preferentially.
A weak point of the whole system of proceedings on the so-called inactivity action is also the fact that courts must request that administrative files be forwarded to them in order for them to make their decisions, and that thus, during the time when they are making a decision, administrative authorities themselves cannot (generally) make a decision, although there is the possible option for administrative authorities to make copies of the file documents. An appropriate arrangement may be for courts to request the forwarding of files only at a point when the time when they will be able to deal with the given matter is coming near.
In our opinion, the whole system has a fundamental deficiency consisting in the fact that if, in the meantime between the filing of an action until the delivery of the court's judgment, the administrative authority ceases to be inactive and issues a decision, this automatically leads to a rejection, even though, in the given proceeding, the administrative authority may indeed have truly been inactive.
Such an unsuccessful plaintiff must seek the determination of the unlawfulness of the inactivity with the utilization of a so-called encroachment/intervention action (in order to be able, for example, to validly seek compensation of damage caused by the inactivity).
Finding one's way within the entire system of means against inactivity is relatively complicated and difficult for a non-lawyer.60 One can only imagine whether the relatively low numbers of inactivity actions (Table no. 2) can possibly be due to the fact that public administration is regularly active in a timely manner, or whether potential plaintiffs are primarily dissuaded by the complexity of the system itself or by the duration of the whole procedure.
Going forward, it will be valuable to also examine the reasons for the relatively low success rate of inactivity actions (Table no. 2). Here we have two possible hypotheses, these being either that public administration is sufficiently active, or that the issuance of a decision oftentimes occurs in the meantime between the filing of an action and the issuance of a court decision.
In view of the above, it is difficult to view the so-called inactivity action as being a speedy and effective instrument of remediation of inactivity on the part of administrative authorities, primarily due to the relatively long duration of court proceedings.
60 Generally, in this context, it could be argued that the law as such is complicated and that, therefore, the addressee of public administration may use the services of attorneys. In general, if the applicant succeeds in court's proceedings, the administrative body will be ordered to pay the costs of court's proceedings and the applicant will not bear the cost of legal representation himself. However, it is problematic in this context that the whole process of protection against inactivity begins before the administrative body, when it is difficult for the applicant to orientate in the system of means of protection against inactivity and where even in the case of a justifiable application of means against inactivity it is not possible to award the costs to the applicant. The applicant may choose if he will use services of attorney and will bear the associated costs (which may lead him to discourage completely from applying all protection means because he does not want to bear the costs of representation and he is not enough oriented in the matter) or if he will try to orient himself in the system (with less or greater success). 
Protection against inactivity by the Constitutional Court
While the previous section dealt with protection against inactivity on the part of public administration through the administrative courts, here we would like to focus on the provision of protection against inactivity by the Constitutional Court, through a so-called constitutional complaint.61 A constitutional complaint is a means of protection of constitutionally guaranteed rights and freedoms that may be infringed upon in connection with inactivity on the part of public administration. The significant thing is that a constitutional complaint to the Constitutional Court is, similarly to an action with an administrative court, a subsidiary means, and its utilization must, in principle, be preceded by the exhaustion of all procedural means that the law provides for protection against inactivity, i.e. the means of protection against inactivity provided by both public administration, as well as the administrative courts.
In connection with protection against inactivity, there is a possibility of seeking a special exception from the said subsidiarity rule. The Constitutional Court can also decide on a constitutional complaint prior to the exhaustion of the previous means of protection if, in proceedings on a submitted remedial measure, e.g. an appeal against an administrative decision, significant delays are occurring, due to which the affected person is incurring or may incur serious and unavoidable harm. In such an exceptional case, it would be possible to file a constitutional complaint directly. However, this is not a special means for protection against inactivity. Such protection is provided only indirectly through the application of the said exception, as a side-effect. The purpose of such an exception is for bodies of public authority to not be able, through their inactivity, to "block" the powers of the Constitutional Court, on an effective long-term basis (intentionally as well as unintentionally), in situations where an encroachment/intervention, or a violation of constitutionally guaranteed fundamental rights and freedoms of the complainant by way of a decision in legal force is already occurring and as a result of such delays the complainant is already incurring or may incur serious and unavoidable harm.
The exceptional nature of the utilization of the exception as stated above is also seen in the fact that no constitutional complaint has as of yet been allowed for review on the basis thereof.
As a rule, it should be such that sufficient protection against inactivity is already provided within the relevant procedure before the administrative authorities in the public administration sphere and within the subsequent review by the administrative courts. However, this only applies in full from 1 January 2003, when the Code of Administrative Procedure came into effect. From the 1990s, the Constitutional Court was an essential provider of judicial branch protection against inactivity and basically took the place of the activity that is currently within the powers of the administrative courts. Until the time when the Code of Administrative Justice came into effect, it was possible to defend oneself against inactivity directly by way of a constitutional complaint, which can be filed not only against a decision in legal force, but also against an "other encroachment/intervention" by bodies of public authority upon constitutionally guaranteed fundamental rights and freedoms.62
It is precisely the term "other encroachment/intervention" that, intervention" must be continuing in existence at the time of filing of the constitutional complaint. A constitutional complaint cannot be used to defend oneself against an "other encroachment/intervention" that has already ceased to exist64, or against an anticipated or future "other encroachment/ intervention".65 Such "other encroachment/intervention" can also consist in an act of omission, i.e. in inactivity on the part of a body of public authority in cases where it is supposed to be active. This shows that a constitutional com- plaint seeking the declaration of the existence of delays, or addressed against an "other encroachment/intervention" in the form of inactivity on the part of public administration is thus -in the case of proceedings that have already been completed at the time of its filing -inadmissible.66
Besides the above, a constitutional complaint against an "other encroachment/intervention" cannot be successful if the complainant were to not assert therein that an encroachment/intervention by a body of public authority has violated his/her fundamental right or freedom guaranteed by the constitutional order. Inactivity on the part of public administration can encroach/ intervene primarily upon the right to the hearing of a matter without undue delays as guaranteed in Art. 38 (2) of the Charter of Fundamental Rights and Freedoms,67 as well as the right to fair and equitable proceedings according to Art. 36 (1) of the Charter of Fundamental Rights and Freedoms, which also includes within it the right to the continuation of a proceeding until its completion in a manner as prescribed by law.68
If the Constitutional Court finds that such a constitutional complaint is justified, it issues a verdict forbidding the relevant body of administrative authority to continue violating the constitutionally guaranteed right (being inactive) and ordering it to act in the given matter without delay. However, it cannot set a deadline for the issuance of a decision or other act, unlike the courts in administrative justice.69
After the Code of Administrative Justice came into effect as mentioned, a constitutional complaint against inactivity on the part of public administration can, in principle, be filed only after the administrative courts have decided in the matter, i.e. the regional courts and the Supreme Administrative Court. The significance of a constitutional complaint as a means of protection against inactivity has been somewhat weakened in the said regard. In these cases, a constitutional complaint is filed not against inactivity as an "other encroachment/intervention", but rather, against a decision of the administrative courts issued within the scope of the protection against inactivity (not) provided by them.
The statistics drawn up for the purposes of this text show that until the year 2017 (i.e. in the course of 14 years), the Constitutional Court issued a total of 54 decisions in matters of constitutional complaints filed against decisions of the administrative courts on actions against inactivity.
In terms of the material structure of matters coming before the Constitutional Court, where constitutional complaints in administrative matters comprise on average approximately 11% of the total number of constitutional complaints, we can see that decisions on constitutional complaints filed in matters of so- If we compare these statistics to the number of cases in which a cassation complaint was filed in matters of administrative actions against inactivity, we can see that only a small portion of these disputes continue to the Constitutional Court (ca. 6% on average).
Out of the said total of 54 matters, in four cases the Constitutional Court acknowledged the constitutional complaints, or repealed the decision of an administrative court on a so-called inactivity action on grounds of its unconstitutionality. The remainder was decisions by which the Constitutional Court rejected the complaints.
In these matters, the Constitutional Court issues a compliant decision, or declares a violation of the constitutional order by the administrative courts in approximately 7% of cases, on average. The said data corresponds to the overall statistics, whereby the Constitutional Court decides, on average, 4160 constitutional complaints per year, of which it complies with 206 constitutional complaints (at least in part), i.e. it issues a compliant decision in approximately 5% of cases. Data relating to the Constitutional Court decisions was obtained from the online database of the Constitutional Court and also from its yearbooks (see the links below). In a recent and, in terms of the defendant entity, interesting case of a constitutional complaint against a decision of an administrative court on an action against inactivity, the constitutional complaint pertained to the matter of the non-appointment of a nominee as professor at a university in the field of physics.70 The affected nominee was of the opinion that in the matter of his appointment as a professor, the president of the republic had remained inactive, and he filed an action against the inactivity of the president of the republic. He thereby referred to the previous conclusion of the administrative courts in the matter of the (non-)appointment of judges by the president of the republic, according to which if the decision-making of the president of the republic, through which he is dispensing the power to appoint judges, has the character of an administrative act, the president of the republic is obligated to decide on the proposal for the appointment of a judge and if he does not do so he is remaining inactive.71 However, in the matter of the non-appointment of a professor, the administrative courts had reached the conclusion that the so-called inactivity action is unjustified, if the president of the republic issued a decision in the form of a letter to the minister of education by which he informed her of the intention to not appoint the nominee as a professor.72
The constitutional complaint submitted in the matter was rejected by the Constitutional Court. The subject matter of review in this matter was exclusively the question of whether the president made a negative decision in the matter, or whether he remained inactive. The Constitutional Court agreed 70 According to Art. 73 (1) of Act No. 111/1998 Coll., on Universities, as amended "he/she who has been nominated for appointment as a professor by the scientific … council of the university shall be appointed as a professor for a certain subject field by the president of the republic." The appointment of university professors is therefore not left entirely up to the autonomy of the university, but rather, within the entire system, there remains an anachronism or element, which to a certain extent is a monarchist feature, taking the form of the procedure being concluded with the delivery of appointment decrees by the president of the republic. Therefore, in the Czech Republic, the title of professor is not the designation of a functional position, but rather, it is a "personal and non-transferable" title that enables the person in question to hold the position of a professor at any other Czech university. The above indicates the importance of the appointment procedure on the part of the president of the republic. with the administrative courts and reached the conclusion that the said letter constituted a decision by the president of the republic. The president was thus not inactive, although the letter was not delivered to the person that it directly pertained to, but rather "merely" to the minister of education, as stated above.73
The said decision of the Constitutional Court follows upon the previous case law of the administrative courts in the matter of the (non-)appointment of judges, within the scope of which the administrative courts dealt with the question of whether the president of the republic, who is included by the Constitution in the executive branch, can make decisions as an administrative authority, or whether his failure to act can be assessed as inactivity on the part of an administrative authority and thereby be subject to checks by the administrative judiciary.74 On the basis of a positive response, the courts subsequently concluded that the president of the republic is obligated to make a decision on the proposal for appointment and if he does not do so he is remaining inactive. It must be noted that the said conclusion, which strengthens or broadens the checks of the administrative judiciary so as to extend to the exercise of the powers of the president of the republic, was not accepted by the relevant law profession public (its opinions contained in academic literature) without reservations.75 And in terms of the affected candidate, we can only note that such inactivity continues to date, as the president of the republic quite intentionally ignored the said decision of the court.
Conclusion
In the article, we have addressed the issue of judicial protection against inactivity on the part of public administration which is dispensed by the administrative and constitutional judiciary.
As much as, at first glance, both systems fulfill the requirements that an individual has available means ensuring judicial protection against inactivity on the part of public administration, the actual practice of the application there- In the academic literature, we can find, for example, the opinion that, in view of the fact that, in the given case, this is a power of the president of the republic expressly established by the Constitution (and not by "an ordinary law"), this is an act of a constitutional nature, which cannot be reviewed in administrative justice (see Sládeček, 2013, p. 278) .
of is relatively critical, primarily in view of the duration of the proceedings before the administrative courts. In our opinion, there is nothing more absurd than when, within the scope of judicial protection against inactivity, there is further inactivity and such is in fact protracted. The state thereby indicates that it is not possible to battle inactivity effectively. It must be noted that this form of judicial inactivity is often caused by "objective factors", such as a large number of court proceedings and an overall overloading of the administrative judiciary. Nevertheless, this situation is ultimately disadvantageous for the affected persons.
A significant weak point of the system of judicial protection is also the fact that the courts within administrative justice cannot declare, on the basis of a so-called inactivity action, that (by then ceased) inactivity occurred and that such inactivity was unlawful. In order to do that, a so-called encroachment/ intervention action must be separately utilized ex post, which, however, was not originally intended as a means of judicial protection against inactivity. Moreover, such a procedure leads to further burdens upon the administrative judiciary, as the whole matter must be dealt with in two related proceedings.
In the case of the Constitutional Court, the said conclusions apply similarly, to a certain extent. However, we are not supporters of these issues being once again concentrated exclusively before the Constitutional Court. The Constitutional Court is and should be a means of protection against inactivity ultima ratio, coming into play only in the event of a failure by all others.
We have intentionally also noted two actual cases in the article of intentional (!) inactivity on the part of the president of the republic and the related conclusions by the courts. In these cases as well, we see that legal means of judicial protection against inactivity are not always the most effective, specifically in cases where there is a lack of will to proceed within the bounds of good administration. Understandably, such expressions of arbitrariness undoubtedly do not contribute to administrative authorities ceasing to be inactive and complying with obligations imposed upon them by the law and by the courts.
To conclude and answer our research questions, we can summarize that due to the long length of court proceedings and incomprehensible legal regulation it is very difficult to view the judicial protection against the administrative silence as a speedy and effective instrument of remediation of inactivity on the part of administrative authorities.
